


Gauge audience — full time juvenile defense, years of experience

What makes juvenile defense a specialized area of practice?

Differences for defenders in PD offices vs. K attys?



Specialized hearings — detention, dispo, transfer, juv comp

Reid implications for juvenile interrogations (youth more susceptible to coercion)
Confessions and juveniles interest in conforming to what adults want
Competence — the basis may be different (13 states with juv comp laws)

-- and new law looking at immaturity as equivalent to a disability, i.e.

-- Inre Carey 615 NW 2d 742 (Mich Ct App 2000). Says it is possible
a juvenile may be unable to understand the proceedings merely because of
youthfulness

-- Timothy J v Sacramento County, 150 Cal App 847 (Cal Ct App
2007). Says no significant difference between a an incompetent adult who functions
at the 10 or 11 year level due to disability and that of a normal 11 yr old whose
development and capacity is not equal to that of a normal adult.

-- In the interest of AB, 2006 lowa App. LEXIS 189 (lowa Ct. App Mar
1, 2006) Says that limiting determinations of imcompetency to cases where the
ability to appreciate, understand, and assist is based on disability would offend due
process. (other states, AZ, FL, DC have similar cases)

*Detention, Dispo, Transfer — law is unique to juvenile practice (adult defenders do
not do these hearings)



*Expungement and Collateral Consequences (see PA checkilist)
*Mens Rea — can be unique for specific intent offenses



*Time Frames for hearings are unique to juvenile

*Motions — there are motions for juvenile practice regarding release, shackling,
competency that have unique arguments for juvenile

*Client interviews — role of counsel
Parents

*An understanding of adolescent development
*Knowledge of community based programs

A firm grasp on the intricacies of mental health
AND special education law

*The ability to communicate long and short term
collateral consequences of a juvenile
adjudication

*Adol development — S. Ct. recognition of



differences (Roper slide next)



Be careful with this information in court — does not mean children cannot make good
decisions — means they need certain conditions to make good decisions:

-Time
-- weighing pros and cons
-Less stress

-E.g. adult can get plea on day of trial — for a child — you cannot do that, they need
more time, need to discuss pros and cons and have a thorough conversation about
it. Does not mean they will make a bad decision






Counsel = teaching how to make effective decisions = modeling good decision-
making



Children are more impulsive and less able to weigh risks and outcomes

Impulsivity
Sensation seeking
Preference for risk ALL DECREASE WITH AGE

Future orientation
Willingness to delay gratification
Taking more time to think b/f reaction ALL INCREASE WITH AGE

Teens can be frustrating b/c they are so impulsive and don’t plan well. There is a
practical physical reason for this — the brains of teens are still developing.

The Frontal Lobe — which controls the executive functions (planning, impulse
control) is the last part of the brain to mature



Padilla (397 US 759) decision issues — attorneys have to advise clients when
deportation is a possible plea consequence

Describe School fact sheet and the law

SPED -adjudication of offenses related to special education needs requires
specialized knowledge and advocacy




Zealous advocacy is the role of the juvenile defender.

An essential piece of this is expressed interest which is supported throughout the
rules of professional conduct.

10



NJ adopted ABA model rules of professional conduct in 1984

1.14a When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority, mental
impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship with the client.
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Hypos:

RP is a 15 year old boy who has been arrested for sexual assault. He does not
want to go home because he says he deserves to be punished and asks that you
not oppose detention. What do you do?

ANSWER: the issue is really about counseling your client and establishing an
effective atty-client rel’p. But ultimately, after you have counseled effectively, if the
client wants to go to detention you cannot make an argument against your client’s
wishes.

Same case, prosecutor files for transfer, this is the first time your client has been
arrested and he wants to be transferred. What do you do?

Client wants to live with druggie dad _ from hypo at end
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Same case with RP — after several conversation with him you think there may be a
competency issue.

You have never done a competency hearing before but you file a motion for a
competency hearing and are able to secure an independent evaluation. You school
up on competency, read the relevant case law, and proceed to hearing. The
hearing commences and the prosecutor and the judge immediately begin to speak
in competency jargon that you do not understand. You are afraid to tell them you
don’t understand because you do not want to lose face in court, especially in front of
this judge who you recently appeared before and made a faulty detention argument
based on irrelevant case law. What do you do?

ANSWER: you ask for a continuance until you can get someone who knows
competency to assist you with the proceeding
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Hypo:

Same case. You are with RP at the initial detention hearing and right before the
hearing begins the prosecutor makes you a plea offer. You have not reviewed the
facts nor the evidence but RP has said he wants to go detention because he should
be punished. You take the offer to RP and tell him that the offer is pretty good.

At this point, what is your duty to investigate?
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Juvenile defenders should be aware of all dispositional options and should come to
court with an independent defense plan for disposition.
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Review state specific authority for post-dispo representation for states.
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Hypo:

In your first full interview with R.P. after he has been detained, after you have spent some time building rapport and eventually start discussing
the allegations, he candidly tells you that he touched the complainant on purpose, knew he should not have done it while he was doing it, but he
could not help himself. To let him know you're not judging him and to encourage him to continue to be so forthright, you tell him that it is very
helpful to you for him to be so candid.

When you start to discuss how it will be important to have his mother’s involvement in the case to help him abide by his release conditions, he
interrupts you, and, in a rush, says, “Please, please, please do not tell my mom. She keeps asking me and so | told her | didn't do it. Please,
you cannot talk to her about this. You can’t.” You had been planning to ask for him to be placed in an out-patient sex offender treatment
program so that he could go home. R.P.’s mother’s cooperation in bringing him to and from the program, and in participating in the family
counseling component, are critical to whether the judge will allow this change in R.P.’s detention status.

Can you tell R.P.’s mother? Do you?
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What things do you do that show the client that you represent their interest? What if
parent wants something different than the child? What if the parent is paying?

Hypo:

During the course of your investigation, you come to believe that R.P. has a strong defense at trial because all your
investigation tells you that R.P. did not have the requisite mens rea to be found involved under the applicable statute. As
you get to know R.P., you realize that, although he has some problems, he would never do anything to hurt the complainant.
He is very remorseful, but does not think it would be fair for him to plead guilty to a crime when he didn’'t mean any harm. He
would like to go to trial.

R.P. asks you to explain the legal defense to his mother, who is livid to hear you say that R.P. has a chance to win at trial.
As it turns out, she knows the complainant’s mother, and thinks the right course of action would be for R.P. to apologize,
plead guilty, and take his punishment at the next court date.

What do you do? What strategies do you have for addressing these interfamilial issues?
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Hypo:

You decided against taking the plea agreement, because R.P. is not competent to plead, and file a motion for
dismissal. The court sets a date for a hearing on your motion, at which Dr. Kruh and Nurse Ratchet will testify.
In the meantime, the government has hired another expert, Dr. Cy N. Ething, to examine R.P. In the meantime,
you have visits scheduled with R.P. to talk with him about his case. R.P. will be expecting you to take time and
explain the status of the case to him, as you have been doing since the beginning of the case. But you know
that, if you keep R.P. informed about his case, and then he is able to parrot accurate information back to Dr.
Ething, it will make him seem competent and his case will go forward.

What, if anything, do you tell R.P. about his case status?
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Hypo:

RP was ultimately found competent and the case is going to trial. Although RP
admits he touched the alleged victim he tells you he meant no harm and thinks the
judge will agree with him if he can testify and explain what happened. You know
that if RP testifies he will make the case for the prosecution.

What do you do?
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Hypo: (Based on a real case)

RP sees that all the white kids cases come first on court days, the judge calls the
white children Mr. or Miss and the minority children by their first names, the white
children get more time for the hearings and the minority youth get rushed out the
door. RP asks you if there is any way to get a different judge. You describe a
motion for recusal. RP wants you to file a motion for recusal based on the fact that
his hearings always come last and the white kids always come first and he thinks
the judge is racist.

What do you do?
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